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Coast to Coast Administration

BASIC services over 
18,000 employers 
nationwide.
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Technology Driven HR 
Solutions to Take Your 
Company Further 
Suite of HR Benefits, Payroll and Leave 
Management, and Compliance solutions 
offered individually or bundled. 
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Presented by

Catherine Rische
JD, LLM, Compliance Officer
Cat is the Compliance Officer here at BASIC Benefits.
She has extensive experience working with employers
and ERISA plan sponsors as an employee benefits
attorney. Her umbrella of experience includes, but is
not limited to, strategic benefit design, and technical
legal compliance under ERISA, COBRA, HIPAA, ACA,
LMRA, FMLA, and MHPAEA. She holds an L.L.M. from
the John Marshall Law School in employee benefits, a
J.D. from the DePaul University College of Law, and a
B.A. from Aquinas College.
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Affordable Care Act

• Enacted in March 2010 with three primary goals:
• Making affordable insurance more widely available 
• Expanding Medicaid
• Supporting innovative medical care delivery methods

• Implemented mandates on both individuals and employers to 
carry/offer health insurance
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Affordable Care Act – Mandates

• Individual Mandate
• Federal Individual Mandate was repealed in 2019
• Several State Individual Mandates currently in place
• States considering Individual Mandates: 

• Connecticut; Hawaii; Maryland; Minnesota; Washington

• Employer Mandate 
• Employer Shared Responsibility Provision (ESRP)
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Employer Shared Responsibility 
Provision - “ESRP”
• “Play-or-pay” penalty

• Certain employers must either:
• Play - offer minimum essential coverage that is affordable and provides 

minimum value to at least 95% of its full-time employees and their 
dependents 

OR
• Pay - make an employer shared responsibility payment to the IRS
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ESRP – Minimum Value and Affordability 
of Coverage – the “Play”
• Offer of affordable minimum essential coverage that provides 

minimum value
• Must be minimum essential coverage which was tied to the individual 

mandate (now repealed but the employer requirement remains)
• Covers at least 60% of total allowed cost of benefits that are expected to be 

incurred – minimum value, determined by actuaries

• Affordability
• Coverage is affordable if it is no more than a certain percentage of that 

employee’s household income
• 2020 affordability percentage was 9.78%
• 2021 affordability percentage is 9.83%
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Affordability Safe Harbors

• Three safe harbors for 
employers that do not know 
their employees’ household 
income:

• Form W-2 – use wages paid to 
employee as reported in Box 1

• Rate of pay – use employee’s 
rate of pay at the beginning of 
coverage period

• Federal poverty line  

Affordability Safe Harbor Using Federal Poverty Line

Calendar-
Year Plan

Prior Year FPL 
(One-Person 
Household)

Affordability 
Percentage

Maximum 
Monthly 

Contribution 
(Self-Coverage)

2021 $12,760 9.83% $104.53

2020 $12, 490 9.78% $101.79

2019 $12, 140 9.86% $99.75

Source:  Mercer
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ESRP – ALEs and Their FTEs
Applicable Large Employers (ALEs) and their Full Time Equivalent Employees 
(FTEs) 

• First you determine if you are an ALE
• Employed an average of at least 50 full-time employees on business days during the preceding 

calendar year
• Any employee with at least 120 hours worked in a month is considered full-time
• Part-time and seasonal workers are also counted by converting to FTE  -- the hours of employees with 

less than 120 hours that month are added and then divided by 120

• Then you know you are subject to reporting and applicable penalties for failure to 
make an offer of minimum essential coverage that provides minimum value to 
substantially all full-time employees for a month

• For purposes of determining whether an offer of coverage is required, any employee with at least 130 
hours worked in a month is considered full-time
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ACA Filing Requirements

• Employers subject to the ESRP (ALEs)
• File 1094-C with the IRS
• File 1095-C with the IRS and distribute to employees

• Any other entity/individual providing minimum essential 
coverage to another individual and is NOT subject to ESRP 
(insurers, multiemployer plans)

• File 1094-B with the IRS
• File 1095-B with the IRS and distribute to employees
*BUT THERE ARE SOME EXCEPTIONS
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Non-ALES and Self-insured ALEs

• Non-ALEs (less than 50 FT employees)
• Do NOT have to distribute 1095-B to employees, but must post that the Form 

is available and provide within 30 days of employee’s request
• Do have to file 1094-B and 1095-B with the IRS

• Self-insured ALEs
• Do have to distribute 1095-C to FT employees, and file along with 1094-C 

with the IRS
• For part-time employees that are offered coverage – as above, must post 

availability of 1095-B and provide within 30 days of request, but do not have 
to distribute
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ACA Filing Requirements – Presumptive 
Penalties
• Up to $280 (up from $270 for 2019) per return for late, incomplete, or 

incorrect forms
• $50 per return – 30 days after deadline (annual max of $565,000 for large entities and 

$197,500 for small entities – gross receipts of $5m or less)
• $110 per return – more than 31 days late up to 8/1/2021 ($1,696,000/$565,000)
• $280 per return – after 8/1/2021 ($3,392,000)
• $550 per return for intentional disregard  (no annual max)

• Another $280 penalty for failure to provide a 1095 Form to employees

• Relief granted for incomplete or incorrect returns – last year of this relief 
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IRS Notice 2020-76 – Filing Deadlines

• 1094 and 1095 Form deadlines:
• If filing by mail – 2/28/2021 (3/1/2021 because of Sunday)
• If filing electronically – 3/31/2021

• 1095 Forms must be furnished to all full-time employees by 
3/2/2021 (extension issued from 1/31/2021)

• Form 8809 – (same form used for late W-2s)
• If submitted prior to the due date, gives an automatic 30-day extension; 

however, because of automatic extension, will only be granted in 
limited circumstances
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IRS Notice 2020-76 – Good Faith Effort

• Extension of “good faith transition relief”
• As long as the employer made a conscientious good faith effort to 

comply, no IRS penalty for incorrect/incomplete 1095-C and 1094-C 
forms

• Stated that 2020 will be the last year for this relief
• Applies to the information, NOT deadlines

• 1095 Forms should be distributed to employees by 3/2/2021
• 1094 and 1095 Forms filed with the IRS due 3/1/2021 if filing by mail, 

3/31/2021 if filing electronically
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ESRP – Penalties – the “Pay”

• Liability for an ALE exists if:
• (a) ALE does not offer coverage to at least 95% of FT employees, AND at 

least one FT employee receives a premium tax credit
• Penalty Amount = $2,570 per FT employee (less the first 30) if ONE employee 

receives a premium tax credit on the Exchange

OR

• (b) ALE does offer coverage to at least 95% of FT employees, BUT at least 
one FT employee receives subsidized coverage from the Exchange

• Penalty Amount = $3,860 per FT employee that receives subsidized coverage for the 
2020 tax year
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Enforcement – ESRP – Notice of 
Potential Penalty – 226J
• 226J Letter

• Notice sent by the IRS to an ALE for potential ESRP payment
• Triggered when an employee of the ALE receives a premium tax credit
• Explains 4980H
• Contains a proposed penalty amount
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Sample 226J
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Enforcement – 226J – Be Prepared

• Because of quick response time needed, be mindful of:
• Who gets the 226J letter in the ALE – make sure to make key 

personnel aware to be on the lookout
• Make sure that all Forms 1094-C and 1095-C are readily accessible to 

compare information and investigate
• If using a 3rd party to transmit the forms, make sure that that entity is 

responsive and can provide copies of the forms upon request under a 
tight timeframe

• ESRP Summary Table is the best place to start – review for any 
discrepancies
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Sample ESRP Summary Table
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Enforcement – 226J Packet

• Included with 226J Letter:
• Form 14764 – response to 226J Letter

• Employer’s opportunity to agree, reduce penalty, or state no penalty due

• Optional to include Form 2848 Power of Attorney

• Form 14765 – lists the FT employees that received a premium tax 
credit, triggering the 226J Letter
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Enforcement – ESRP 
Form 14764
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Enforcement – ESRP
Form 14764
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Enforcement – ESRP
Form 14765
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Enforcement - Filing Requirements

• 5699 Letter/5698 Follow-up Letter
• Notice sent by IRS to an ALE for potential filing violation
• Triggered by the IRS’ review of the ALE’s W-2s OR an employee went 

to the Exchange and reported that they were not offered affordable 
benefits by their Employer



BASIC | www.basiconline.com 26

Enforcement - Filing Requirements

• 5699 Letter/5698 Follow-up Letter
• Included with the letter is a response form that must be returned within 

30 days
• If no response to 5699 Letter is received, 5698 Follow-up Letter is sent
• If no response to 5698 Follow-up Letter is received, CP220J is sent
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Enforcement – Filing Requirements

• Example of 5698 Follow-up Letter 
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Enforcement – Penalty Notice

• 226J and 5699/5698 Letters are sent by 4980H ‘unit’ of the IRS
• 4980H – Section of the Code that contains the ESRP language
• Able to communicate with the IRS regarding the issue and come to a 

resolution

• CP220J Penalty Notice is sent by penalty ‘unit’ of the IRS
• Once the issue gets here, counsel is necessary to resolve
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Enforcement – Penalty Notice

• Example of CP220J Penalty Notice
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Enforcement – IRS Review

• IRS is currently reviewing/auditing past filings
• Started with 2015, now on 2018 filings
• Issuing penalties for late filing and failure to distribute 1095-C to 

employees for 2017 and 2018
• Will continue reviewing into 2021
• Review process has become more thorough through technology
• Compare documents: 1094-C, 1095-C, W-2, and W-3
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Common Employer Mistakes – Plan 
Design and Eligibility
• Ensuring that coverage offered to all FT employees meets 

minimum essential coverage, minimum value, and affordability 
requirements

• Manage employees by class
• Full-time, part-time
• Seasonal employee vs. seasonal worker

• Actively manage employee eligibility for coverage
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Common Employer Mistakes – 1094-C

• Part I – ALE Member
• Without good faith effort, 

simple mistakes will be 
penalized

• Use full business name, not 
DBA
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Common Employer Mistakes – 1094-C

• Part II - ALE Member Information
• Highlighted can be left blank IF no Forms filed by/on behalf of other 

ALE and Part III is complete
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Common Employer Mistakes – 1094-C

• Part III – ALE Member 
Information – Monthly

• Accurate employee count for 
each month

• Payroll records should reflect 
employee status and hire and 
termination dates
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Common Employer Mistakes – 1094-C

• Part IV – Other ALE 
Members

• Common ownership –
includes family members’ 
organizations

• List all ALE members with the 
member with the most 
employees listed first
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Common Employer Mistakes – 1095-C

• Employee Information
• Use employee’s full, 

formal name
• Beware of miscoding
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Existing Codes – Line 14, 1095-C
Code Explanation

1A Indicates that the ALE member made a Qualifying Offer to this 
employee (MEC providing MV was offered to the FT employee and the 
employee contribution for self-only coverage was equal to or less than 
9.78% (2020 plan year) of the mainland single federal poverty line). In 
addition, at least MEC was offered to the employee’s spouse and 
dependent(s). The information reported here should be consistent with 
the information reported on line 22 of Form 1094-C. Using this code 
excuses the ALE member from having to report employee contribution 
information on line 15.

1B MEC providing MV offered to employee only.

1C MEC providing MV offered to employee and at least MEC offered to 
employee’s dependent children (not spouse).

1D MEC providing MV offered to employee and at least MEC offered to 
employee’s spouse (not employee’s dependent children).

1E MEC providing MV offered to employee and at least MEC offered to 
employee’s spouse and dependent children.

1F MEC not providing MV offered to employee; or to employee and 
employee’s spouse or dependent children; or to employee and 
employee’s spouse and dependent children.

Code Explanation

1G Offer of coverage to PT employee for any month of the calendar 
year if the PT employee enrolled in self-insured coverage for one or 
more months of the calendar year. Code 1G applies for the entire 
year or not at all, so the ALE member should enter Code 1G either 
in the “all 12 months” box or in all 12 monthly boxes. The actual 
months of coverage will be reported in Part III of the form.

1H No offer of coverage. The instructions explain that this code would 
be used if the employee is not offered any health coverage or if the 
coverage offered is not MEC.

1I No longer applicable - RESERVED

1J/1K These codes reflect conditional offers of coverage to an employee’s 
spouse, with Code 1J indicating that the plan does not offer 
coverage to non-spouse dependents and Code 1K indicating that 
the plan also offers coverage to non-spouse dependents.  For 
purposes of reporting, an offer to a spouse includes an offer of MEC 
that is subject to one or more reasonable, objective conditions (like 
no other employer coverage access), regardless of whether the 
spouse satisfies the conditions. Only useful for IRS in determining 
premium credit eligibility through the Exchange – doesn’t impact 
employer.
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New Codes – Line 14, 1095-C - ICHRA
Code Explanation
1L Affordable ICHRA coverage offered to FT employee; no 

coverage offered to spouse or dependents; and 
affordability. ALE members using the new ICHRA codes 
must determine whether the offered ICHRA coverage 
was “affordable,” which depends on two factors: 
Exchange pricing and employer contribution

1M Affordable ICHRA coverage offered to FT employee, 
with MEC offered to dependents; no coverage offered to 
spouse; and affordability based on ZIP code of 
employee’s primary residence.

1N Affordable ICHRA coverage offered to FT employee, 
with MEC offered to spouse and dependents; and 
affordability based on ZIP code of employee’s primary 
residence.

Code Explanation

1O Affordable ICHRA coverage offered to FT employee; no 
coverage offered to spouse or dependents; and 
affordability based on employment ZIP code.

1P Affordable ICHRA coverage offered to FT employee, 
with MEC offered to dependents (not spouse); and 
affordability based on employment ZIP code.

1Q Affordable ICHRA coverage offered to FT employee, 
MEC offered to spouse and dependents; and 
affordability based on employment ZIP code.

1R ICHRA coverage that is not affordable offered to FT 
employee; employee and spouse; dependents; or 
employee, spouse, and dependents.

1S ICHRA coverage offered to non-FT employee – not 
COBRA RIFs
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Codes – Line 15 – 1095-C
• Line 15 is completed only if the ALE member entered Code 1B, 1C, 1D, 1E, 1J, 

1K, 1L, 1M, 1N, 1O, 1P, or 1Q on line 14. The reported amount must include 
dollars and cents. 

• Remember, the employee’s required contribution is calculated differently for 
ICHRA coverage than it is for offers of minimum value coverage under a non-
HRA health plan.

• ALE reports the employee’s portion of the lowest-cost monthly premium for self-
only minimum essential coverage that provides minimum value. These amounts 
can be impacted by the following employer contributions:

• Flex Credits under Cafeteria Plans in some circumstances
• Employer Opt-Out Payments unless the payment is subject to conditions (like proof of other employer 

sponsored health plans)
• Employer Contributions under prevailing wage laws
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Codes – Line 16, 1095-C
Code Explanation
2A The employee was not employed during the month and therefore could not trigger liability for the ALE member for the month. 

Code 2A is used only if the employee was not employed on any day of the month - not used for the month during which an 
employee terminates employment with the ALE member.

2B The employee was not a FT employee for the month. If the employee actually enrolled in MEC coverage for the full month, 
Code 2C would be used. Code 2B also is used if the FT employee’s coverage ended before the last day of the month solely 
because the employee terminated employment but would have been otherwise covered.

2C The employee enrolled in MEC offered by the ALE member for the month. (This code should not be used if the 
coverage is not MEC (e.g., coverage consisting solely of certain excepted benefits). This code takes precedence 
over any other potentially applicable series 2 code for the month.

2D The employee is in a limited non-assessment period (such as when the employee is in an initial measurement period under 
the look-back measurement method). In other words, the limited non-assessment period code (2D) takes precedence over 
the “not a full-time employee” code (2B).

2E The ALE member is eligible for multiemployer plan transition relief with respect to the employee. 

2F –
2H

These codes are used to designate the ALE member’s use of an affordability safe harbor: (F) The safe harbors compare the 
employee cost of self-only minimum value coverage to Form W-2 wages (G); the federal poverty line; or (H) the employee’s 
rate of pay. Do not use for any month for which the ALE member checked the “No” box on Form 1094-C, Part III, column (a).
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Best Practices - Payroll

• Maintain current employee addresses on file

• Use employee name as it appears on Social Security card

• Maintain hire and termination dates

• Uniformly maintain employee status information
• Full-time/Part-time/Seasonal worker/Seasonal employee/Variable hour employee
• Change employee status on payroll records by date of event

• Uniformly cross reference job titles with Employee Status/Class:
• Ex. Manager FT or PT; Hourly Maintenance FT or PT
• Define PT as less than 30 hours weekly
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Request a Proposal
For you or your client at this link:
https://www.basiconline.com/request-a-proposal/

BASIC Sales
888-602-2742

https://www.basiconline.com/request-a-proposal/


THANK YOU
View our current webinar schedule at 
www.basiconline.com/webinar. 

http://www.basiconline.com/webinar


45

Disclaimer

This presentation is designed to provide accurate information in 
regard to the subject matter covered. It is provided with the 
understanding that BASIC is not engaged in rendering legal or other 
professional services. If legal advice or other expert assistance is 
required, the services of a competent attorney or other professional 
person should be sought. Due to the numerous factual issues which 
arise in any human resource or employment question, each specific 
matter should be discussed with your attorney.
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